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The Government’s Interest in Protecting Minors*

Local, state and federal governments have consistently asserted a compelling
interest in protecting the well-being of minors.? Case law, statutes, findings, regulations,
and city ordinances all confirm the government’s interest in protecting youth and provide
a myriad of reasons for such protection.

l. The Supreme Court and the State’s Interest in Protecting Youth

The United States Supreme Court has asserted in several cases the concern for the
welfare of America’s youth justifies broader limitations on their exercise of freedom.’
According to the Supreme Court, the state “has an independent interest in the well-being
of its youth,” and must “protect the welfare of children.”® “[I]t is the interest of youth
itself, and of the whole community, that children be both safeguarded from abuses,® for
“[a] democratic society rests, for its continuance, upon the healthy, well-rounded growth
of young people into full maturity as citizens, with all that implies.”” The Court affirmed
that, “[w]hile the supervision of children...may best be left to their parents, the
knowledge that parental control or guidance cannot always be provided and society's
transcendent interest in protecting the welfare of children justify reasonable regulation
[on behalf of] them.”®

Under the common law persons below a statutory age suffer a legal disability—
minority.® Minors are legally restricted in managing their own affairs, making decisions,
and enjoying the civic rights afforded adults.’® In a plurality opinion, Justice Powell
articulated three reasons that children are considered differently than adults: the peculiar
vulnerability of children; their inability to make critical decisions in an informed, mature
manner; and the importance of the parental role in child rearing."* A New York court
explained:

Infancy, since common-law times and most likely long before, is a legal

disability and an infant, in the absence of evidence to the contrary, is

universally considered to be lacking in judgment, since his or her normal

condition is that of incompetency. In addition, an infant is deemed to lack

the adult's knowledge of the probable consequences of his or her acts or

omissions and the capacity to make effective use of such knowledge as he

or she has. It is the policy of the law to look after the interests of infants,

who are considered incapable of looking after their own affairs, to protect

them from their own folly and improvidence, and to prevent adults from

taking advantage of them.*?

The restrictions on minors extend to constitutional rights. The Supreme Court has
“sustained legislation aimed at protecting the physical and emotional well-being
of youth even when the laws have operated in the sensitive area of
constitutionally protected rights.”

The compelling interest of the state in protecting minors even limits free
expression.” In Ginsberg v. New York, the Supreme Court affirmed a statute that
included special standards in regulating the sale of pornography to children, even though
these standards were “broader than those embodied in legislation aimed at controlling
dissemination of such material to adults.”® For example, the government is justified in
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according minors “a more restricted right than that assured to adults to judge and
determine for themselves what sex material they may read or see.”’® This is because “a
child—Ilike someone in a captive audience—is not possessed of that full capacity for
individual choice which is the presupposition of First Amendment guaramtees.”17 The
Supreme Court even counseled local and state governments to utilize legislation aimed
“specifically at preventing distribution of objectionable material to children.”®

1. The State’s Active Interest in Protecting Minors

Because of the interest in protecting minors, the state has traditionally taken an
active interest in shielding those under the age of adulthood from all kinds of risky or
mature decisions, situations, and choices. Many kinds of legislation are enacted to
protect minors, both from the dangers of the adult world and from themselves. For
instance, states have regulations to restrict minors’ access to cigarettes,'® and some have
published findings regarding the danger of cigarettes/tobacco to minors. For instance, the
Legislature of California noted that minors face risks when exposed to cigarettes and
cigarette advertising.”° One Washington State law declares that “[i]t is imperative to
effectively reduce the sale, distribution, and availability of tobacco products to minors.

States also restrict the access of minors to alcohol.?> A restrictive ordinance in
Baltimore, Maryland states that the “ordinance is necessary for the promotion of the
welfare and temperance of minors.”®® Retail stores face stiff enforcement and penalties
for providing alcohol to minors.?* California adds civil liability to those who serve
alcohol to an intoxicated minor who then causes injury,? prohibits advertisements
appealing to minors,? and provides criminal enforcement and penalties for the sale of
alcohol to a minor.?” Peace officers are statutorily authorized to use individuals under the
age of 21 to aid in the apprehension of store owners who sell alcohol to anyone under
21.% This demonstrates that minors are not free to choose for themselves whether to
drink alcohol and that parents are not required to shoulder the entire burden of making
sure minors do not have easy access to it.

Similarly, the Second Amendment does not extend to minors the right to bear
arms and adults may be required by the state to carry the burden of keeping children from
guns. For instance, gun owners and other adults who provide access to minors to
firearms are liable for injuries suffered by victims of the minors’ violence.”® In
California, a parent or guardian is civilly liable for any injury to person or property by the
discharge of a firearm by a minor if the parent or guardian either permitted a minor to
have a firearm or left the firearm in an accessible place.*® In Texas, a gun owner is
criminally negligent if a child gains access to a readily dischargeable firearm and the gun
owner failed to secure the firearm or left it in a place where the owner should have
reasonably known that the child could gain access.** The gun owner is guilty of a class C
misdemeanor, or, if a person is killed or seriously injured, a class A misdemeanor.® In
Utah, it is a class A misdemeanor to provide a firearm to a youth convicted of a violent
felony.®® In all of these cases, although the minor is causing the injury, liability for the
injury is imputed to the adult that allowed the minor access to the gun.

The state has the legal right to assume that minors are more at risk for falling prey
to unlawful conduct. A Charlottesville, Virginia curfew ordinance gives as its purpose,
among other things, the need to “promote the safety and well-being of the City’s
youngest citizens, persons under the age of seventeen (17), whose inexperience renders
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them particularly vulnerable to becoming participants in unlawful activities, particularly
unlawful drug activities, and to being victimized by older perpetrators of crime.”** The
city’s curfew was important because “streets afford dangers for [children] not affecting
adults.”® Certainly, because “children are peculiarly vulnerable . . . a state’s interest in
protecting its children is strong.”* This is both because they lack the experience
necessary to make informed decisions, and because minors are, under the law, “charges
of the family and state and legally unable to act for themselves.”*

Minors are considered unable to provide effective, legally binding consent in any
context from rape to contract cases.*® The “infancy law doctrine exists to protect the
inexperienced and improvident minor from the consequences of dealing with others.”*°
Thus, a minor’s “release or waiver is of no effect since it is conclusively presumed that
infants do not have the mental capacity and discretion to protect themselves from the
artful designs of adults.”*

1. Balancing State Interests with Parental Interests

Even though the government asserts such an interest in children, it does so on
behalf of and in addition to parents, not in place of them. In Ginsberg, the Supreme
Court stated that “constitutional interpretation has consistently recognized that the
parents’ claim to authority in their own household to direct the rearing of their children is
basic in the structure of our society.”41 In Prince, the Supreme Court added that it “is
cardinal with us that the custody, care, and nurture of the child reside first in the parents,
whose primary function and freedom include preparation for obligations the state can
neither supply nor hinder.”** The state respects parents’ decisions regarding placing their
children in private sectarian schools rather than public schools,* placing them in schools
that teach in languages other than English,* and, at times, taking them out of school
altogether.”® Parents “should be the ones to choose whether to expose their children to
certain people or ideas.”™®

To assist parents, the state must offer the “support of laws designed to aid
discharge of [parental] responsibility.”*’ Further, the government has a duty to protect
the morals of children, not in a way that imposes morality on children, but in a way that
supports “the right of parents to deal with the morals of their children as they see fit.”*

Footnotes:
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Cheryl B. Preston

2. Or, as the Supreme Court has put it, a parens patriae interest. See Santosky v. Kramer, 455 U.S.
745, 746 (1982).

3. See Prince v. Massachusetts, 321 U.S. 158, 168 (1944). See Generally, Comment, Exclusion of
Children from Violent Movies, 67 Col. L. Rev. 1149, 1159 (1967).

4. Ginsberg v. New York, 390 U.S. 629, 640 (1968). Further:

constitutional interpretation has consistently recognized that the parents’ claim
to authority in their own household to direct the rearing of their children is basic
in the structure of our society.... The legislature could properly conclude that
parents and others, teachers for example, who have this primary responsibility
for children’s well-being are entitled to the support of laws designed to aid
discharge of that responsibility.
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